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Qf the QQDQQ Qublie QQQiQQ, fact QQQQQQ, QQQQQQQQ NFQQQ'QQQQQQ

-QQQ Q‘QQQQ Qf Q31 QQQQQQQ QQQ QQQQQQ QiQQ panQQ QQQi‘ QQ., fQQQ QQQQQQ
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b. That_each pub1ic notice issued by the Minnesota P011ut10n
Control Agency for.permits covered by the waiver inc1ude the
fo110wing stayement:

"Pursuant to the waiver provisions autioaized by
40 CFR Pait 12. 46, this p.0posed permit is
within the ciass, type and size for which the
Regional Administrator, Region V, has waived
his right to review, object or comment on this
proposed permit action.”

2. The foregoing does not inciude waiver of receipt of compiete
copies of NPDES appiications, draft permits, public notices of
permit eppiications (and any required fact sheets), notices of
pubiic hearings, and copies of aii finai NPDES permits issued,
including final permit modifications. In addition, the foregoing
'does not-include a waiver of the obligation to transmit complete
copies of NPDES applications and of NPDES reporting forms to the
national data bank, nor the right to receive copies of notices
to the Minnesota Pollution Control Agency from any publicly—owned
treatment works, as detailed in 40 CFR 124.45 (d) and (o).
3. The Regional Administrator reserves the right to terminate the
foregoing waiver, in whole or in part or with respect to any
specific discharger, at any time. Any such termination shall be
accomplished byvthe Regional Administrator, in writing, and a copy
of such written termination shall be delivered to the Executive
Director, Minnesota Pollution Control Agency.

'4. The foregoing waiver shall not be construed to authorize the
issuance of permits which do not comply with applicable provisions
of Federal or State laws, rules, regulations, policies or guidelines,
nor to relinquish the right of the Regional Administrator to petition,
.the Minnesota Pollution Control Agency for review of any action or
inaction because of violation of Federal o-r State laws, rules,
regulations, policies or guidelines. .

=

As part of EPA responsibility to evaluate the State operation of the NPDES
program, the Regional Office will continue to review and comment on permits
not covered by the waiver as well as selected minor permits covered by the
waiver and to determine the need fOr periodic public meetings similar to
that held on May 5, 1976. .

I believe that the granting of this waiver will bring us cloSer to the
achieVement of the goals of the National Permit Program. I also believe
that Minnesota has an excellent opportunity to accomplish these goals
while also operating an active program of public involvement.
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3

I wish you the best success in,this endeavor and 100k forward to the day'
when all discharges to Minnesotaawaters are 1n compliance with their
NPDES permits.

Sincerely yours,

~/:;;’Z/77€<:f12%;;éiaréEiC//
George R. Aiexander, Jr.
Regionai Adinistrator
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MDDXFICATIDN TQ NATEGNAL PGkLUTANT QKSEHARGE ELIMINATISN SYSTEM
MEORANQUM 0F AGREEMENT BETWEEN THE STATE 0F MINESHTA

VND THE UNITEB STATES ENVIRONMENTAL PRQTECTEUN AGENCY, REGION V

The Memorandum of Agreement approved_&une'285 1974 g by the Administrator of the
United States Enviranmsnta1 Prntaction Agency bétWean the Minnesota PoTlutinn
Control Agency (hereinafter, the "State”) and the United States Environmentai
Frotectien agency (hareinafterg ”U.S. EPA“) Ragian V is heraby mgdifie to éefine
‘State and 3.5! EPA respmnsibi1ities far the estabZiahment and enfercement 0f
Natimnai ??etreatment Standards for existing ad new‘saurces under Seciion 307 Cb]
ad (C) sf the CTean Water Act {hereiaafter the Act) as f0130ws:

The State has p.rimary respans1hi$1ty fur: {a} enfsrcing against discharges
proh1b1ted by 40 C F R Sect10 #63 5; (b) aspiying and enforcing any NationaE
Pretvaatment Standards egtabiished by the U. S. EPA in accordance with Sectimn 307
(b) and (c) 0f the Act; {c} reviewing, approving, and overseeing Pub11c1y Owned
Treatment Works (PQTN) Pretreatment Pragvams to enforce Nationa] Pretreatment
.Standards in accordance‘with the prccedurea discussed in 48 C.F1R, Sectiun $03.11;
(d) requiring a PDTW Pretreatment Program in Natona? 9513uant Discharge Elim~
ination System (NPBE) Permits issued to FUTNS as required 1n 40 C.F.R. Section
.4Q3.8 and as provided in Section 402(b}(8) of the at; (a) review1ng and approving
:modificatimn of categorical Pretreatment Standards to ref1eat remova1 a? poi1utats
by a POTN and enforcing reiated canditions in the PGng NPDES Permit. U15. E9A
=w111 averview and approve State retreatment program operatians cansiszent with‘a
C.F.R. 483 regulations and this Memerandum 9f Agreement.

The State shaii carry cut inspection; gurvei11ance and-monitoring pracedures whiCh
W111 determ1ne, 1ndepedent of 1nfarmat1on supp11ed by the POTW cump31aRCB Dr
nencnmp11ance by the PQTW w1th pretreatment. cond1t1ans 1nCOrpGratéd 1nto the. PQTM
parm1t, and carry Gut 1nspect1on, surva131ance ané m3n1tor1ng praaadures which
W12] determ1ne, 1ndépendent of 1nf0rmat1en supp11ed by the Industr1a1 81 er, whethéf
the Industr1a? USQr 1s 1n cemp111nce w1th P1etreatment Standards The numbEr 01
1nspect1ens to det.erm1ne 50mp11ance shaT} be agreed upon as part of the annua.1
sect10n 106 prugram p1an pracess

'The State sha11 hat issue, reiasue, or modify any NPDES permit far a majar PGTN
with pretraatment requ1remets unt11 it receives a appravaT far such issuance,
re1ssuance, or med1f1cat1mn frmm gs. EPA“ If no commet is received y the tate
frmm U.S. EPA w1th1n SD days from the date of recgipt of such a request‘for pa1m1t
1&suance, reissuance, or1modif1cat10n, te State may assume that U,Sg EPA1has nu
object1en to the issuance of the NPDES permit. It is Regiuna} poiicy to attempt
t0 pracess each request for approvaT within 30 days. Ta assure that1na request
for a major 90TH is 1351 or not acted upon, the State shail contact1the U.S. EPA
Regiona] Permit Pragram by te1eph9ne‘with1n 35 days after 1t transmits such a
‘request 1n the event the State has not receivad a respcnse from the 8-3. EPA by
that time. The State sh111-taka finaT action 0n NPDES Permits.fmr minor PGTws
with pretreatment requirements w1th0ut the ne1d ta obtain U.S. EPA‘appwovaT.
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MisceiIaneuus

The State ghaT} submit a 1ist cf PGTNS‘requiring pretreatment, identifying those
municipa1ities with fiowa greater than 5 M83 and ieas than E'MGD separateiy, This
Eist may be revised from time to time and any additian or deieton w131 not
require madification to the Memarandum Qf Agveement. The iist 6f POTws requiring
pretreatment may be msdified at any-time upan the mutua? agreemEt of the Statg '

and the v.3. EPA Ragiona} Enfurcement DiVis§mn Direuter.

Fur minor PQTXS, the.U.S. EPA Raginna? Enfarcement Divisian Birectsr wé31 ba
afforded,tha apportunity t9 review and comment on pretreatment,program submissians
and theVState’s pre1iminary determinations as pruvidad in 4B Cw?*R‘ 403vll.

Nothing in this agreement is intended to affect any Pretreatment requirement
inciuding any standards or arohibitions,lestablished by state or Iona? 13w as Iong
as the state or POTW requirements are not Tess stringent thanvany set forth in the
Nationa} Pratreatment Standards, or mther requirememts 0r prehibitiong establighed
under the Act or this reguiatian.

Nothing in this Mudificatiun shaii be construed t0 limit the authgrity of 89$; EPAv
t0 take actien paysuant to Sectioas 204, 208g 301, 304, 306, 337, 308, 399, 311,
402$ 404, @05, 501, er ether Sectians of the Clean Water at of 1977 (33 USC 5

1251 ggo§§g).

This'Madifécation wi11 became effective ugon appVOV§1 cf the Administratar.

STATE mama? an mam?
W2

5' Administratmr
United Statai Environmenta} Protéction Agency

Date:
_

3m“ 1 a Em
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‘9», €945 CHICAGO, ILLINOIS 606M
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DEC 2 4 1987
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I v

- Gerald Millet, Commissioner
Minnesota Pollution Controi Agency
520 Lafayette Road North
St. Paul, Minnesota 55155

Dear Mr; wiiiet: .

I

.

' ‘
_

0n December 15, 19875‘ notice of approval of the State Of Minnesota NPDES
“General Permits Program was published in the Federal Register. Enclosed is_
the amendment_ to Memorandum of Agreement signed by both Agencies. 'Also
enclosed is a copy of the letter to the Honorable Ruby Perpich approving the»
program and the memorandum from U.S. EPA Headquarters concurring with the
Region's approval of the State's General Permit Program. '

-

The General Permit Program is an important addition to the NPDES 'permit
program since it provides a less involved procedure for permitting groups of
dischargers with'essentially thersame type of waste.

If you have any questions regarding this matter, please contact he.

Sincerely yours,

D le S. Bryséyg/
cting Director, Mater Division

cc:- (w/Enclosures)
Russell Felt, MPCA

Enclosures .

I

_

V

_.

I
R

D EgKWED
JAN071988

Vi
9

MINN. POLL
CONTROL Aggioc";
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Minnesota Pollution Control Agency

RECMVED
MM :3; 2000

Mr. Francis X. Lyons Us, 3:33:33ng5

Regional Administrator OFFICE 0F 333183133333, s3§MINISTRATOR

U.S. Environmental Protection Agency
Region 5

77 West Jackson Blvd.
Chicago, IL 60604

May 1, 2000

Re: Addendum to the National Pollutant Discharge Elimination System (NPDES)
Memorandum ofAgreement for GLI

Dear Mr. Lyons:

Enclosed is the Addendum to the NPDES Memorandum ofAgreement between the U.S.
Environmental Protection Agency (EPA) and the Minnesota Pollution Control Agency
(MPCA). The addendum amends the agreement to ensure that the provisions ofMinn. R.
Ch. 7052 for the Lake Superior Basin are implemented in a manner consistent with the
Water Quality Guidance for the Great Lakes System required by section 118 (c) (2) of the
Clean Water Act.

Also enclosed is a letter from the ofce of the Attorney General ofMinnesota certifying
the legal authority of the MPCA to interpret and implement the provisions described in
the addendum.

The process of implementing the Guidance has been a long one, but it is a pleasure to
nally complete these protections for what is arguably the nest water body in the world.
The real work is still ahead.

Sincerely,

Ambrose
Gordon E. Wegwart, P. .

Assistant Commissioner
Commissioner’s Ofce

GW:jmn
Enclosures

52o Lafayette Rd. N.; St. Paul, MN 55155-4194; (651) 296-6300 (Voice); (651) 292-5332 (TTY)
St. Paul - Brainerd - Detroit Lakes - Duluth - Mankato - Marshall o Rochester o Willmar; www.pca.state.mn.us

Equal Opportunity Employer t Printed on recycled paper containing at least 20% fibers from paper recycled by consumers.
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ADDENDUM
TO THE

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
MEMORANDUM OF AGREEMENT

BETWEEN
THEMINNESOTA POLLUTION CONTROL AGENCY

AND THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION V

The federal Water Quality Guidance for the Great Lakes System (hereafter Federal Guidance) required by
section 118(c)(2) of the Clean Water Act (33 U.S.C. §§ 1251 er. seq.) is set out in 4O C.F.R. Part 132. The
Federal Guidance identifies minimum water quality standards, antidegradation policies, and
implementation procedures for the Great Lakes System to protect human health, aquatic life, and wildlife.
The Federal Guidance requires Great Lakes states and tribes to adopt provisions consistent with the
Federal Guidance for their waters within the Great Lakes system. The Minnesota Pollution Control
Agency (hereafterMPCA) adopted Lake Superior Basin Water Standards in Minnesota Rules chapter 7052
as Minnesota’s response to that requirement. Chapter 7052 became effective on March 9, 1998. EPA has
conducted its review ofMinnesota’s response for compliance with Federal Guidance.

The Memorandum of Agreement between the United States Environmental Protection Agency, Region V
(hereafter EPA), and the MPCA for the approval of the state National Pollutant Discharge Elimination
System (hereafter NPDES) is hereby amended to ensure that Minnesota’s Lake Superior Basin Water
Standards and implementation procedures in chapter 7052 are implemented in a manner that is consistent
with the Federal Guidance.

The duties assumed by theMPCA in this Addendum apply only to those portions ofMinnesota’s NPDES
program applicable to Lake Superior.

1. 40 C.F.R. § 132.2, Denition of “New Great Lakes Discharger”/Minn. R. 7052.0010,
subp. 33

MPCA and EPA agree that if the MPCA receives any application for a NPDES permit for any
Great Lakes discharge associated with any building, structure, facility, or installation, the
construction of which commenced after March 23, 1997, the MPCA will treat the discharger as if
it were a “new discharger."

2. 40 C.F.R. Part 132, Appendix A, Tier II Values for Aquatic Life/Minn. R. 7052.0100

MPCA and EPA agree that, in situations where data have become available that would result in
more stringent aquatic life criteria or values than the criteria listed in Minn. R. 7050.0222, the
MPCA will utilize its Tier II methodologies in Minn. R. 7052.01 10 to develop criteria or values,
and those criteria or values shall be used rather than those listed in Minn. R. 7050.0222, for
implementing Minnesota’s narrative criteria, establishing total maximum daily loads, establishing
water quality based efuent limitations, and making reasonable potential determinations.
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3. 40 C.F.R. Part 132, Appendix E, Antidegradation/Minn. R. 7052.0300, subp. 3

EPA and MPCA agree that, in making NPDES permitting decisions regarding new or increased
discharges into class 7 waters in the Lake Superior basin, MPCA shall always apply and comply
with the nondegradation provisions for high quality waters set forth atMinn. R. 7052.0300, subp. 4,
and in Minn. R. 7052.0310, subp. 3, for class 7 waters for all pollutants covered by Appendix E
to Part 132 because application and compliance with those provisions will always be necessary to
ensure compliance with the antidegradation requirements applicable to downstream outstanding
international resource waters and outstanding resource value waters.

4. 40 C.F.R. Part 132, Appendix F, Procedure 5, Reasonable Potential To Exceed Water
Quality Standards, Paragraph B.2./Minn. R. 7052.0220, subp. 3

EPA andMPCA agree that MPCA will use only alternative statistical procedures for deriving PEQ
that meet the criteria in 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph B.2. EPA and
MPCA further agree that EPA retains the authority to review any specific statistical procedures
Minnesota intends to use for deriving PEQs and to object to permits that have been developed
using statistical procedures that do not meet the requirements of Paragraph B.2. of Procedure 5.

5. 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph D.3.c.i., Information Regarding
Intake Credits in NPDES Permit Fact Sheets/Minn. R. 7052.0220, subp. 5, and 7001.0100,
subp. 3

EPA and MPCA agree that MPCA will include the information required by Paragraph D.3.c.i of
Procedure 5 in Appendix F to 40 C.F.R. Part 132 whenever the MPCA determines there is no
reasonable potential for the discharge of an intake pollutant to cause or contribute to an excursion
above water quality criteria.

6. 40 C.F.R. Part 132, Appendix F, Procedure 8, Paragraph D,Water Quality-Based Efuent
Limitations (WQBELS) Below the Quantification Level: Pollutant Minimization
Program/Minn. R. 7052.0250, subp. 4

EPA and MPCA agree that Minnesota will include in NPDES permits for discharges into Lake
Superior where there is a WQBEL for a pollutant that is below the level of quantification a
requirement for at least semiannual monitoring of potential sources of the pollutant at issue and
quarterly influent monitoring, unless less frequent monitoring is justified based upon information
generated in conducting a pollutant minimization program.

7. 40 C.F.R. Part 132, Appendix F, Procedure 9 and 40 C.F.R. § 122.47(a)(1), Compliance
Schedules for New or More Restrictive WQBELs/Minn. R. 7001.0150, subp 2.A and Minn.
R. 7052.0260, subp. 2 and 3

EPA and MPCA agree that Minnesota will not allow compliance schedules for WQBELs in
NPDES permits where none is needed or appropriate. For example, Minnesota will not allow
compliance schedules where a permittee is able to meet the WQBEL at the time of permit issuance
or where the permit contains a new but less restrictive WQBEL.
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8. 40 C.F.R. § 122.47, Compliance Schedules for New or Improved Analytical
Methods/Minn. R. 7052.0260, subp. 2 and 3

Minnesota rules require compliance schedules when permits that are issued contain new or
improved analytical methods. Minn. R. 7052.0260, subp. 2 and 3. The Federal Guidance does not
address compliance schedules for using analytical methods. That issue is governed by EPA’s
NPDES program regulations at 40 C.F.R. § 122.47, which provides that permits may include a
schedule of compliance so long as the permit “require[s] compliance as soon as possible.” 40
C.F.R. § 122.47(a)(1). This provision authorizes Minnesota to allow compliance schedules for use
of a new or improved analytical method if such schedules require use of the new analytical method
“as soon as possible.” Minn. R. 7001.0150, subp. 2.A., provides that a compliance schedule “must
require compliance in the shortest reasonable period of time.”

EPA and Minnesota agree that “the shortest reasonable period of time” for use of a new or
improved analytical method would generally be the period of time necessary to allow a permittee
to develop or obtain the analytical services or undertake any other activities necessary to allow the
permittee to actually use the new analytical method. EPA and Minnesota also agree that it would
be unreasonable to establish a compliance schedule for using a new or improved analytical method
that includes additional time based upon the permittee’s ability to comply with its WQBEL.

This Addendum to the Memorandum of Agreement will be effective upon final approval of the United
States Environmental Protection Agency.

FOR THEMINNESOTA POLLUTION CONTROL AGENCY:

W0 g LOW/f 5/1/00
Gordon E. Wegwart Date
Assistant Commissioner

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY REGION V:

Z“ /ée/ IéJ/M
Francis X. Lyons Date
Regional Admini tor

AG: 377902,v. 01
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STATE 0F MINNESOTA
OFFICE OF THE ATTORNEY GENERAL

SUITE 900
y

445 MINNESOTA STREETMIKE HATCH Ma 1 2000 SIPAUL, MN 55101-2127
ATTORNEY GENERAL y ’ TELEPHONE: (651) 297—1075

Mr. Francis X. Lyons
Regional Administrator
U. S. Environmental Protection Agency
Region 5

77 West Jackson Blvd.
Chicago, IL 60604

Re: MPCA’s Legal Authority to Interpret and Implement the Specic Provisions of
Minnesota Rules Chapter 7052 Addressed in the Addendum to the NPDES
Memorandum of Agreement Between MPCA and EPA

Dear Mr. Lyons:

I have reviewed the agreements that the Minnesota Pollution Control Agency (MPCA) has
made in the Addendum to the NPDES Memorandum of Agreement between the MPCA and EPA. It is
my opinion that the MPCA has the legal authority to interpret and implement the specific rules at issue
as it has agreed to in the Addendum.

The authority of the MPCA is found in the statutes and rules of the State cited in the following
text. They are in full force and effect on the date of this statement.

1. 40 C.F.R. § 132.2, Definition of “New Great Lakes Discharger”/Minn. R. 7052.0010,
subp. 33

_
40 C.F.R. § 132.2 defines “New Great Lakes discharger” as “any building, structure, facility, or

installation from which there is or may be a ‘discharge of pollutants’ (as defined in 40 C.F.R. 122.2) to
the Great Lakes System, the construction of which commenced after March 23, 1997.” Minn.
R. 7052.0010, subp. 33, in pertinent part, defines a “new discharger” as “any building, structure,
facility, or installation from which there is or may be a ‘discharge of pollutants,’ as defined in Code of
Federal Regulations, title 40, section 122.2, to surface waters of the state in the Lake Superior
Basin . . . the construction of which commenced after” March 9, 1998. The only problem identified in
comparing the two definitions arises from the difference in the effective dates in the two definitions.

MPCA and EPA have agreed in the Addendum to the National Pollutant Discharge Elimination
System Memorandum of Agreement between the MPCA and the EPA (Addendum) that if the MPCA
receives any application for a NPDES permit for any Great Lakes discharge associated with any
building, structure, facility, or installation, the construction of which commenced after March 23,
1997, the MPCA will treat the discharger as if it were a “new discharger.”

As of the date of this certification, in late April 2000, Minnesota has not received any
application for a NPDES permit for any Great Lakes discharge associated with any building, structure,

Facs1mile: (651) 297-4139 s Tl‘Y: (65]) 296-1410 ' Toll Free Lines: (800) 657—3787 (Voice), (800) 366-4812 (T'I‘Y) - www.ag.state.mn.us
An Equal Opportunity Employer Who Values Diversity a Printed on 50% recycled paper (15% post consumer content)
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Mr.‘ Francis X. Lyons
May l, 2000
Page 2

facility or installation, the construction of which commenced between March 23, 1997, and March 9,
1998.

Minn. Stat. § 115.03, subd. 1(6), authorizes the MPCA to adopt, issue, modify, deny, revoke,
and enforce reasonable permits, under such conditions as the agency may prescribe, for the prevention
of water pollution and for the operation of disposal systems and other facilities. Under Minn. Stat.
§ 115.07, subd. 1, and rules adopted under that statute, it is unlawful for any person to construct,
install, or operate a disposal system, or any part thereof, until it has received a permit from the MPCA.
See Minn. R. 7001.0030 and 7001.1040.

The definitions of “disposal system” and the terms used in that definition, all in Minn. Stat.
§ 115.01, signify that sections 115.03 and 115.07, and rules adopted under those statutes, impose a
comprehensive permitting requirement on all buildings, structures, facilities and installations covered
by the state and federal requirements. By operation of those statutory provisions any construction
during the subject period without a permit would have been contrary to law and could not serve as the
basis for an argument that the “new discharger” deadline had not passed as to that construction or
resulting discharge. As a result, the MPCA would have to treat any application received now or later
for aNPDES permit for any Lake Superior discharge associated with any building, structure, facility or
installation the construction of which commenced after March 23, 1997, as an application from a “new
discharger.”

2. 40 C.F.R. Part 132, Appendix A, Tier II Values for Aquatic Life/Minn. R. 7052.0100

40 C.F.R. Part 132, Appendix A, contains a methodology for deriving Tier II aquatic life values
to be used in lieu of Tier I criteria in situations where there are insufficient data to calculate Tier I
criteria. 40 C.F.R. § 132.4 (c) and (d) provide that, if Tier I criteria are not available, Tier II aquatic
life values calculated in accordance with the Tier II methodology apply in the Great Lakes System and
must be used when implementing narrative water quality criteria.

Under Minn. R. 7052.0100, Tier I aquatic life criteria apply to the Great Lakes System. If
Minnesota has not adopted Tier I aquatic life criteria for a particular pollutant, but there are criteria
listed in Minn. R. 7050.0222 for that pollutant that Minnesota previously adopted, then Minnesota uses
the previously adopted aquatic life criteria. That is, Minnesota does not generate TierII values
utilizing its methodology for developing Tier II values in Minn. R. 7052.0110 if Minnesota has
previously adopted criteria listed in Minn. R. 7050,0222. If there are no Tier I aquatic life criteria or
previously adopted criteria listed in Minn. R. 7050.0222, Minnesota utilizes its Tier H methodologies
to develop Tier II aquatic life values.

However, new data could become available subsequent to the date that Minnesota adopted its
criteria at Minn. R. 7050.0222 that would result in more stringent TierII aquatic values under the
Minnesota and Federal Guidance Tier II aquatic life methodologies. Unlike in the Federal Guidance,
nothing in Minnesota’s rules requires the MPCA to develop new Tier II values based upon those new
data in situations where there are criteria in Minn. R. 7050.0222. Thus, the Minn. R. 7050.0222
criteria may not be as stringent as the criteria would be if derived using the more current data,
assuming the data were to indicate that more stringent values were appropriate.

MPCA(62-CV-1 9-4626)_008582



62-CV-19-4626 Filed in District Court
State of Minnesota
1/10/2020 4:03 PM

Mr. Francis X. Lyons
May 1, 2000
Page 3

To resolve that potential inconsistency, MPCA and EPA have agreed that, in situations where
data have become available that would result in more stringent aquatic life criteria or values than the
criteria listed in Minn. R. 7050.0222, the MPCA will utilize its TierII methodologies in Minn.
R. 7052.0110 to develop criteria or values to be used for implementing its narrative criteria,
establishing total maximum daily loads, establishing water quality based efuent limitations, and
making reasonable potential determinations.

The authority for MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5,
which authorizes the MPCA to do all things, including adopting, amending and applying standards and
rules, consistent with and not less stringent than the Clean Water Act applicable to the participation by
Minnesota in the NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner
consistent with the Clean Water Act and Minnesota’s participation in the NPDES, exactly what the
Minnesota statute contemplates. See also Minn. Stat. § 115.44, subd. 8, as further support for the
State’s authority to utilize its Tier Il methodologies.

Minn. R. 7001.0150, subp. 2 and 3.B., require the MPCA to include in permits conditions
necessary for the perrnittee to achieve compliance with applicable federal law and allow the MPCA to
adopt and enforce more stringent standards and apply them to existing permits.

3. 40 C.F.R. Part 132, Appendix E, Antidegradation/Minn. R. 7052.0300, subp. 3

40 C.F.R. Part 132, Appendix E, regarding the Great Lakes Water Quality Initiative
Antidegradation Policy, requires that the decision whether a water body is high quality for purposes of
antidegradation be made on a parameter by parameter basis. Minnesota’s nondegradation standards at
Minn. R. 7052.0300, subp. 4, limit high quality waters in the Lake Superior basis to those designated
as Outstanding International Resource Waters (OIRWs). Minnesota rules define OIRWs at subpart 3
of part 7052,0300 as, “[a]ll surface waters of the state in the Lake Superior Basin, other than Class 7
waters and designated ORVWs.” That definition appears to raise a conict with the Federal Guidance
because Class 7 waters cannot be considered high quality waters by definition, regardless of water
quality for individual bioaccumulative chemicals of concern (BCCs) as required by the Federal
Guidance. However, Minn. R. 7052.0300, subp. 1.C., requires that the nondegradation procedures at
Minn. R. 7052.0310, 7052.0320, and 7052.0330 must be applied to Class 7 waters as necessary to
protect downstream waters.

EPA and MPCA have agreed in the Addendum that in making NPDES permitting decisions
regarding new or increased discharges into class 7 waters in the Lake Superior basin, MPCA shall
always apply and comply with the nondegradation provisions for high quality waters set forth at Minn.
R. 7052.0300, subp. 4, and in Minn. R. 7052.0310, subp. 3, for class 7 waters for all pollutants covered
by Appendix E to Part 132 because application and compliance with those provisions will always be
necessary to ensure compliance with the antidegredation requirements applicable to downstream
outstanding international resource waters and outstanding resource value waters.

The authority for MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5,
which authorizes the MPCA to do all things, including applying standards and rules consistent with
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and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the
NPDES. Further authority is found in the rule, Minn. R. 7052,0300, subp. l.C., cited as the resolution
to the potential inconsistency, in Minn. R. 7052,0005 B., and in Minn. R. 7001,0150, subp. 2 and 3.B,
as described in the preceding section of this letter.

4. 40 C.F.R. Part 132, Appendix F, Procedure 5, Reasonable Potential To Exceed Water
Quality Standards, Paragraph B.2./Minn. R. 7052.0220, subp. 3

The Federal Guidance at 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph B.2., and
Minnesota’s program at Minn. R. 7052.0220, subp. 3, both allow for use of alternative statistical
procedures for deriving preliminary efuent quality (PEQ). The Minnesota rule provides that any
alternate PEQ procedure used must fulfill the requirements of 40 C.F.R. § 122.44, para. (d)(l). While
any alternate procedure that meets the requirements of Paragraph 8.2. of Procedure 5 would meet the
requirements of 40 C.F.R. § 122.33(d)(1), certain procedures that meet the Minnesota requirements,
i.e., 40 C.F.R. § 122.33(d)(1), may not satisfy the requirements of Paragraph B2. of Procedure 5.

EPA and MPCA have agreed that MPCA will use only alternative statistical procedures for
deriving PEQ that meet the criteria in 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph B.2.

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5,
which authorizes the MPCA to do all things, including applying standards and rules consistent with
and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the
NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner consistent with
the Clean Water Act and Minnesota’s participation in the NPDES. Further the action MPCA has
agreed to lies within an administrative agency’s generally accepted enforcement discretion. Minn.
R. 7001.0150, subp. 2 and 3.8, as described in Section 3, express further authority for the MPCA’s
agreement.

5. 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph D.3.c.i., Information
Regarding Intake Credits in NPDES Permit Fact Sheets/Minn. R. 7052.0220, subp. 5, and
7001.0100, subp. 3

Paragraph D.3.b. of Procedure 5 in Appendix F to 40 C.F.R. Part 132, allows permitting
authorities to determine that there is no reasonable potential for identified intake pollutants to cause or
contribute to an excursion above water quality criteria when a permittee can demonstrate that five
specified conditions are met. Paragraph D.3.c.i. requires the NPDES permit fact sheet to state the basis
for and document the finding of no reasonable potential for chemical-specific water quality based
efuent limitation. While Minnesota’s “intake credit” provisions require meeting the same five
conditions as in the Federal Guidance, they do not contain anything comparable to the requirement in
Paragraph D.3.c.i. to document in the permit fact sheet the basis for a finding of no reasonable
potential for chemical-specific water quality based efuent limitation.

However, Minnesota’s general permitting rule at Minn. R. 7001.0100, subp. 3, requires the
MPCA to include in the fact sheet “the principal facts and the significant factual, legal,
methodological, and policy questions considered in preparing the draft permit, . . . a summary of the
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basis for the draft permit conditions, including references to applicable statutory or regulatory
provisions, . . . and the preliminary determinations made by the commissioner on the permit
application.” These general provisions include the information required by Paragraph D.3.c.i. in the
Federal Guidance whenever the MPCA determines there is no reasonable potential for the discharge of
an intake pollutant to cause or contribute to an excursion above water quality criteria.

EPA and MPCA have agreed that MPCA will include the information required by Paragraph
D.3.c.i. of Procedure 5 in Appendix F to 4O C.F.R. Part 132 whenever the MPCA determines there is
n0 reasonable potential for the discharge of an intake pollutant to cause or contribute to an excursion
above water quality criteria.

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5,
which authorizes the MPCA to do all things, including applying standards and rules consistent with
and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the
NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner consistent with
the Clean Water Act and Minnesota’s participation in the NPDES. The authority also resides in Minn.
R. 7001.0100, subp. 3, which requires inclusion in the fact sheet for each draft MPCA permit facts
such as agreed to here.

6. 40 C.F.R. Part 132, Appendix F, Procedure 8, Paragraph D, Water Quality-Based
Effluent Limitations (WQBELs) Below the Quantication Level: Pollutant Minimization
Program/Minn. R. 7052.0250, subp. 4

Paragraph D of Procedure 8 in Appendix F to 40 C.F.R. Part 132, requires inclusion of
pollutant minimization programs (PMPs) in permits where there is a WQBEL for a pollutant that is
below the level of quantification. Paragraph D.1. requires semiannual monitoring of potential sources
of the pollutant while Paragraph D.2. requires quarterly monitoring for the pollutant in the efuent of
the wastewater treatment system. Finally, Paragraph D6. allows a permitting authority to reduce
monitoring frequencies based upon information generated as a result of a PMP.

Minn. R. 7052.0250, subp.4, requires only that PMPs include requirements for “periodic
monitoring” of potential pollutant sources and of wastewater treatment system influent.

EPA and MPCA have agreed that Minnesota will require in its NPDES permits for discharges
into Lake Superior where there is a WQBEL for a pollutant that is below the level of quantification a
requirement for at least semiannual monitoring of potential sources of the pollutant at issue and
quarterly inuent monitoring, unless less frequent monitoring is justified based upon information
generated in conducting a pollutant minimization program.

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5,
which authorizes the MPCA to do all things, including adopting, amending and applying standards and
rules, consistent with and not less stringent than the Clean Water Act applicable to the participation by
Minnesota in the NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner
consistent with the Clean Water Act and Minnesota’s participation in the NPDES. The Minnesota rule
requires periodic monitoring. Making that general requirement specific as to the period at which
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monitoring shall take place lies within the MPCA’s generally accepted enforcement discretion.
Further, Minn. Stat. § 115.03, subd. 1(e), authorizes the MPCA to adopt, issue, modify, deny, revoke,
and enforce reasonable permits, under such conditions as the agency may prescribe, for the prevention
of water pollution and for the operation of disposal systems and other facilities. See also, Minn.
R. 7001.0150, subp. 2 and 3.B, as described in section 3 of this letter.

7. 40 C.F.R. Part 132, Appendix F, Procedure 9 and 40 C.F.R. § 122.47(a)(1), Compliance
Schedules for New orMore Restrictive WQBELs/Minn. R. 7001.0150, subp 2.A and Minn.
R. 7052.0260, subp. 2 and 3

Federal Guidance mentions compliance schedules only in Procedure 9 of Appendix F.
Paragraph A of Procedure 9 requires that any WQBEL included in a permit to a new discharger must
be complied with upon the commencement of the discharge. Minn. R. 7052.0260, subp. 2, also
requires that any WQBEL included in a permit to a new discharger must be complied with upon
commencement of the discharge.

EPA and MPCA agree that Minnesota will not allow compliance schedules for WQBELs in
NPDES permits where none is needed or appropriate. For example, Minnesota will not allow
compliance schedules where a permittee is able to meet the WQBEL at the time of permit issuance or
where the permit contains a new but less restrictive WQBEL.

Neither the Federal Guidance nor Minn. R. ch. 7052 expressly prohibits inclusion of a
compliance schedule in an existing permit that is reissued or modified to contain a new or more
restrictive WQBEL where a compliance schedule is not needed, i.e., when the permittee can comply
with the new or more restrictive WQBEL upon reissuance of the permit. However, separate provisions
of federal regulations and Minnesota rules do require compliance upon reissuance when possible. See
4O C.F.R. § 122.47(a)(1) (“schedules of compliance . . . shall require compliance as soon as possible”)
and Minn. R. 7001.0150, subp. 2.A (“schedule of compliance must require compliance in the shortest
reasonable period of time”). The latter provision is prefaced with the condition “[i]f applicable to the
circumstances.” Further, Minn. R. 7001.0100, subp. 2, regarding draft permits, provides, “If the
preliminary determination is to issue a permit, the commissioner shall prepare a draft permit, including
a proposed schedule of compliance if a schedule is necessary to meet all applicable standards and
limitations imposed by statute or rule.”

The only reasonable reading of the cited provisions of Minnesota law is that the State will not
allow compliance schedules for WQBELs in NPDES permits where none is needed or appropriate.
Minnesota is fully authorized to agree with the EPA that it will not allow compliance schedules in
those circumstances. The implication of the agreement is that Minnesota will not allow compliance
schedules where a permittee is able to meet the WQBEL at the time of permit issuance or where the
permit contains a new but less restrictive WQBEL.
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8. 40 C.F.R. §122.47, Compliance Schedules for New or Improved Analytical
Methods/Minn. R. 7052.0260, subp. 2 and 3

Minnesota rules require compliance schedules when permits that are issued contain new or
improved analytical methods. Minn. R. 7052.0260, subp. 2 and 3. Federal Guidance does not address
compliance schedules for using analytical methods. That issue is governed by EPA’s NPDES program
regulations at 40 C.F.R. § 122.47, which provides that permits may allow a schedule of compliance so
long as the permit “require[s] compliance as soon as possible.” 40 C.F.R. 122.47(a)(1). This provision
authorizes Minnesota to allow compliance schedules for use of a new or improved analytical method if
such schedules require use of the new analytical method “as soon as possible.”

Minn. R. 7001.0150, subp. 2.A., provides that a compliance schedule “must require compliance
in the shortest reasonable period of time.” EPA and Minnesota agree that “the shortest reasonable
period of time” for use of a new or improved analytical method would generally be the period of time
necessary to allow a permittee to develop or obtain the analytical services or undertake any other
activities necessary to allow the permittee to actually use the new analytical method. EPA and
Minnesota also agree that it would be unreasonable to establish a compliance schedule for using a new
or improved analytical method that includes additional time based upon the permittee’s ability to
comply with its WQBEL.

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5,
which authorizes the MPCA to do all things, including applying standards and rules consistent with
and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the
NPDES. The MPCA has agreed in the Addendum to interpret its standards in a manner consistent with
the Clean Water Act and Minnesota’s participation in the NPDES. Further, Minn. Stat. § 115.03, subd.
1(e), authorizes the MPCA to adopt, issue, modify, deny, revoke, and enforce reasonable permits,
under such conditions as the agency may prescribe, for the prevention of water pollution and for the
operation of disposal systems and other facilities.

The MPCA has the authority to interpret, implement and enforce the proposed agreements it
has made in the Addendum to the NPDES Memorandum of Agreement with the EPA.

Very truly yours,

War/a...
DWIGHT S. WAGENIUS
Assistant Attorney General

(65 1) 296—7345

AG: 351538,v. 01
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